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The No Surprises Act (NSA), enacted in December 2020, created new protections for 177 million 

Americans with private health insurance.1 Specifically, the NSA protects consumers from many of the 

most prevalent forms of surprise balance billing by out-of-network providers and facilities in the 

emergency, air ambulance, and in-network hospital settings. 

Before passage of the law, consumers were most vulnerable to balance billing when they used an 

out-of-network provider in situations when they could not reasonably choose how they obtained 

medical services. The reality is that not all medical services are delivered in network. For example, 18 

percent of emergency visits and 16 percent of in-network hospital care resulted in at least one out-of-

network charge for enrollees of large group plans in 2017 (Pollitz et al. 2020). Air ambulance services 

were even more likely to be out of network. Balance bills to consumers could potentially be large, in the 

range of $20,000 for air ambulances, $3,600 for surgical assistants, and $1,200 for anesthesiologists 

(Chhabra et al. 2020; Chhabra, Sheetz, and Nuliyalu 2020). Even though many people did not 

experience balance bills, they were a source of concern. According to a 2020 poll, 65 percent of insured 

adults were at least “somewhat worried” about unexpected medical bills (Lopes et al. 2020). 

States were the first to rise to the challenge to protect consumers from surprise balance bills. By 

2020, 33 states had at least some protections in place, and 18 of those states had comprehensive 

protections.2 But even for consumers in these states, federal restrictions allowed significant gaps to 

remain. States were generally unable to provide protections for individuals with self-funded plans 

sponsored by employers and unions, for those receiving air ambulance services, and for services in 

which multiple states are involved. The NSA now fills all of these gaps. 
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This brief considers how well NSA protections are working after being in effect for one full year. 

Based on structured interviews with federal and state regulators and a broad spectrum of stakeholders, 

the NSA appears to be protecting patients from the most pervasive forms of balance billing and getting 

consumers “out of the middle” of payment disputes between providers and payors (i.e., health plans and 

insurers). Physicians, hospitals, and payors have taken critical steps to adjust operational processes to 

mitigate the risk of consumers receiving balance bills for services covered by the NSA and to pay only in-

network cost sharing for those services. It is too early to assess whether the NSA will constrain the 

growth in health insurance premiums and encourage broader provider networks, and there remain 

concerns that coverage gaps in the NSA, such as for ground ambulance services, can leave consumers 

with unexpected financial liability. 

About US Health Reform—Monitoring and Impact 

With support from the Robert Wood Johnson Foundation, the Urban Institute is undertaking a 
comprehensive monitoring and tracking project to examine the implementation and effects of health 
reform. Through the US Health Reform—Monitoring and Impact project, which began in May 2011, 
Urban researchers are using microsimulation modeling to project the cost and coverage implications of 
proposed health reforms, documenting the implementation of national and state health reforms, and 
providing technical assistance to states. More information and publications can be found at 
www.rwjf.org and www.urban.org. 

Scope of the NSA 
The No Surprises Act provides comprehensive consumer protections against certain out-of-network 

medical bills, also known as balance bills.3, 4 Surprise balance bills arise when insured consumers 

inadvertently or unknowingly receive care from a provider (such as a physician) or at a medical facility 

(such as a hospital) that is not within their payor’s network, and that provider or facility subsequently 

bills the consumer for the difference between what the payor is willing to pay and what the provider 

seeks as full payment. 

Starting on January 1, 2022, providers and facilities have been banned from sending consumers 

balance bills for emergency services, air ambulance services (but not ground ambulance), some services 

after a patient is stabilized, and nonemergency services at in-network facilities (unless, under certain 

circumstances, a patient signs a waiver consenting to treatment by an out-of-network provider). 

Patients treated by an out-of-network provider are only responsible for the cost-sharing amount they 

would have paid had the service been provided in network, and providers and facilities cannot send 

balance bills to patients for a higher amount (table 1). 

http://www.rwjf.org/
http://www.urban.org/
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TABLE 1 

No Surprises Act: Summary of Key Features of Prohibition Against Balance Billing 

Topic Provision 
Types of care covered Emergency and post-stabilization care (in-network and out-of-

network facilities) and nonemergency care (in-network facilities); 
applies to fully insured and self-funded plans. Includes air ambulance 
services but not ground ambulance services. 

Consumer cost sharing For NSA-covered care, holds consumers harmless by limiting 
consumer costs to in-network cost sharing. 

Provider balance billing For NSA-covered care, prohibits providers and facilities from billing 
consumers for any payment balance other than in-network cost 
sharing. 

Consent waivers  Allowed only under certain circumstances (e.g., three days in advance 
of a scheduled service) and not permitted for emergency services, 
ancillary services surrounding a nonemergency service, or services 
resulting from unforeseen or urgent medical needs. 

Payment standard None, although median in-network rate (2019, inflated for future 
years) is used to determine cost sharing. 

Independent dispute resolution process Available if parties do not reach a voluntary agreement in a 30-day 
negotiation period. Each party submits its best offer to the 
independent arbitrator, who must choose one or the other (arbitrator 
cannot split the difference). Loser pays the cost of the arbitration. 

Factors considered by the arbitrator in 
dispute resolution 

Factors allowed: qualified payment amount (insurer or plan’s median 
in-network rate); information submitted by the parties; training, 
education, experience, and quality of the provider; patient acuity and 
complexity of services; market share for the provider or the insurer; 
good faith efforts (or lack of good faith efforts) to enter into network 
agreements; prior contracted rates. 
Factors prohibited: usual and customary or billed charges; rates paid 
in public sector programs, such as Medicare and Medicaid. 

Transparency and disclosure  Requirements for providers, facilities, insurers, and health plans to 
share information with consumers about the NSA’s protections 
against balance billing as well as instructions for notifying state and 
federal agencies of potential violations. 

Interaction with state laws Defers to state payment standard or dispute resolution process (if 
state has established one) for state-regulated group and individual 
plans. 

Enforcement States have the primary enforcement role for state-regulated 
insurance; federal enforcement applies for self-funded employer 
plans and in states that fail to substantially enforce the law. Federal 
enforcement can include the use of civil money penalties. 

Source: Authors’ additions and modifications, based on exhibit 1 in Jack Hoadley, Madeline O’Brien, and Kevin Lucia, No Surprises 

Act: A Federal-State Partnership to Protect Consumers from Surprise Medical Bills (New York: Commonwealth Fund, 2022). 

Payors must send payment to the out-of-network provider for the care their members receive. The 

provider may accept this amount (plus the allowed cost-sharing amount) as payment in full or may 

dispute the amount. To resolve payment disputes between payors and out-of-network providers, the 

NSA first asks the parties to engage in “open negotiations” to seek agreement on a payment amount. If 

this fails, then the NSA requires binding “baseball-style” arbitration, by which each party offers a 

payment amount, and an independent dispute resolution (IDR) entity selects one party’s offer as the 

final payment amount, with no ability to require payment of a different amount. To inform the final 

https://www.commonwealthfund.org/publications/fund-reports/2022/oct/no-surprises-act-federal-state-partnership-protect-consumers
https://www.commonwealthfund.org/publications/fund-reports/2022/oct/no-surprises-act-federal-state-partnership-protect-consumers
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payment decision, the IDR entities must consider the qualifying payment amount (i.e., the payor’s 

median in-network rate) as well as additional information either requested by the IDR entity or 

otherwise submitted by the parties, such as the provider’s training, education, experience, and scores on 

measures of clinical quality; patient acuity; and complexity of services. However, IDR entities must not 

consider the provider or facility’s usual and customary charge or the billed charge, which are generally 

much higher than in-network rates, or the reimbursement rates paid by public payors (such as Medicare, 

Medicaid, the Children’s Health Insurance Program, or TRICARE). 

Before passage of the NSA, 18 states had enacted comprehensive surprise billing laws for state-

regulated insurers, and another 15 had limited protections.5 The NSA builds from these state laws by 

extending balance billing protections to those with self-funded employer-sponsored insurance and for 

services that states had limited ability to regulate, such as air ambulance. The NSA now serves as the 

minimum standard for consumer protections across the United States, although states can impose 

additional requirements that are more protective of consumers. For example, states can protect 

consumers from balance billing for ground ambulance services, which are not covered by the NSA.6 In 

addition, the NSA defers to state laws that have provisions for determining a payment amount for a 

surprise medical bill, as was the case with many states that had existing balance billing protections. 

The government entity charged with enforcing the NSA’s protections varies by the type of payor. 

For state-regulated insurance plans, states are the primary enforcers of the NSA’s standards. However, 

the US Department of Health and Human Services (HHS) can step in by agreement with the state or if a 

state is unable to enforce the law. Although state approaches to NSA enforcement continue to evolve, 

to date, 37 states and the District of Columbia have elected to share enforcement duties with the 

federal government. Five states have elected to take full responsibility for enforcement. In 7 states, the 

federal government directly enforces all NSA balance billing protections (Hoadley, O’Brien, and Lucia 

2022).7 Of note, CMS can levy civil monetary penalties for violations of NSA requirements that it 

enforces directly or in collaboration with states. In addition, HHS has direct enforcement authority for 

all NSA protections as applied to nonfederal governmental group health plans (e.g., state employee 

health plans). The US Department of Labor (DOL) and the US Department of the Treasury also regulate 

NSA requirements for other types of group health plans, including self-funded group health plans, while 

the US Office of Personnel Management (OPM) oversees the Federal Employees Health Benefits 

program. 

In addition to protecting consumers from surprise balance billing, a key goal of the NSA is to 

constrain increases in premiums and out-of-pocket costs paid by consumers. The Congressional Budget 

Office estimated that the NSA would reduce premiums by between 0.5 percent and 1 percent in most 

years.8 The law mandates various reports to assess the NSA’s impact on critical components of the 

health care system, including the cost of health care services, consumer access to services, plan provider 

networks, new patterns of vertical or horizontal integration among providers or payors, and provider 

relationships with private equity firms. 
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Implementation to Date 
To date, NSA has been implemented through regulations and subregulatory guidance, largely issued 

jointly by the federal agencies charged with the law’s implementation, including HHS, DOL, Treasury, 

and OPM. These regulatory actions cover patient cost-sharing protections, notice and consent 

standards, complaints processes, enforcement, and the IDR process, among other NSA requirements.9 

Of note, the federal agencies have yet to issue regulations for the advanced explanation of benefits 

requirement, which would provide insured consumers with critical coverage-related information 

regarding upcoming scheduled care, such as a good faith estimate of costs and cost sharing and whether 

the provider is in network.10 

HHS has established the No Surprises Help Desk to answer questions and to receive and resolve 

complaints from consumers, providers, and payors about potential NSA violations.11 HHS either 

resolves a complaint itself or refers it to the appropriate federal or state agency to further investigate 

and, if necessary, take enforcement action.12 

Although the NSA was enacted on a bipartisan basis—and all stakeholders backed the goal of 

protecting consumers from balance bills—provider stakeholders continue to object to the process for 

determining final payments for covered out-of-network services. At the time of this writing, provider 

organizations have initiated several lawsuits challenging the federal agencies’ implementation of the 

IDR process.13 In order to comply with the decisions of a number of these legal cases, the federal 

government has already made several changes to the IDR process, including delaying the initial launch 

of a portal for IDR cases and revising its initial guidance related to the IDR process, with more changes 

under way.14 Additional factors, such as a significantly higher than expected number of IDR disputes, 

complexities in determining eligibility of disputes under the NSA, and significant technical issues with 

the IDR portal, have resulted in IDR decisions in only a small fraction of the disputes initiated to date.15 

Study Approach 
Between October 1, 2022, and January 31, 2023, researchers conducted 32 structured interviews with 

federal and state regulators and organizations representing a broad spectrum of critical stakeholders, 

specifically, those representing consumers, employers, payors, physicians, hospitals, air ambulance 

providers, and medical billing companies.16 During the interviews, researchers sought to understand 

whether consumers are being protected from balance billing within the scope of the NSA; what steps 

providers, facilities, and payors have taken to ensure consumers are protected from balance billing 

under the NSA; how complaints are being handled by regulators; and whether opportunities had 

emerged for further regulatory or legislative action to protect consumers from surprise medical bills. 

Researchers also sought to understand early impacts of the NSA on costs, payment rates, provider 

networks, and other health system features, while recognizing that it is too early to assess long-term 

impacts. Because implementation of the IDR process has been delayed by start-up challenges and 

ongoing litigation, this brief does not focus on the IDR process. 
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Findings 
One year after implementation of the NSA, informants largely agreed that consumers are being well 

protected from surprise balance bills covered under the law. However, it is too early to assess whether 

the NSA will constrain the growth in health insurance premiums and encourage broader provider 

networks, and concerns remain that coverage gaps in the NSA, such as for ground ambulance services, 

can leave consumers with unexpected financial liability. 

Reportedly, consumers are being well protected under the NSA. 

In general, state and federal regulators report relatively few NSA-related inquiries that rise to the level 

of violating the law. For example, insurance regulators in one state said that of 1,800 insurance-related 

consumer complaints received in 2022, only two were for NSA-related claims. Another state regulator 

was “a little surprised by the low volume [of consumer complaints]” but attributes this to insurers’ and 

providers’ cooperative efforts to eliminate balance bills and correct them when they occur. This state 

regulator also said consumer complaints for large out-of-network bills—generally for surgery and air 

ambulance services—have notably decreased, a reflection of the NSA’s “significant” impact on 

consumers. Regulators with one federal agency suggested that while the number of NSA-related 

inquires received is in line with expectations, the majority are just “general questions about the NSA.” 

Officials at another federal agency noted that the bulk of complaints have come from providers trying to 

understand “how it all works, including…how to navigate the [IDR process].” 

Of the few consumer complaints that constitute violations of the NSA, regulators have found that 

most providers and payors, when requested, will adjust patients’ bills to reflect only in-network cost 

sharing. That said, one state insurance regulator cautioned against declaring complete victory over 

surprise balance bills. Given how few consumers ever complain about billing issues, that this state 

regulator still receives NSA-related consumer complaints suggests that the law is “not completely 

protecting consumers.” On that note, officials in another state reported that a few providers continue to 

balance bill consumers, even after regulator intervention. The state is reporting these potential 

violations of the NSA to federal regulators for further enforcement action. 

Like regulators, payors report few complaints from enrollees related to NSA-covered services. A 

large national insurer reported receiving few NSA-related inquiries from consumers with questions 

about their rights under the law. A small insurer serving a single state said the number of balance billing 

cases resolved through litigation dropped from “seven to eight a year” to zero. A regional insurer 

pointed to receiving a high number of IDR requests as evidence that consumers are protected from 

balance bills, saying providers are turning to the IDR process instead of balance billing patients. 

In addition, insurers report that providers do not appear to be asking many patients to sign consent 

waivers in the in-network hospital setting. After flagging a claim as covered by the NSA, one insurer 

reported relying on an electronic indication from the provider that the patient consented and therefore 

could be billed. This insurer noted that it would know if a high number of consent waivers were reported 

because “it would impact that way we process the claims.” Another insurer noted that if for some reason 
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the provider did not identify a consent waiver during the claims process, it “would hear about that from 

one of our grievance or complaint channels” and “there’s not a lot of cases where that is happening.” 

Provider representatives report that NSA protections are “absolutely in place.” For example, before 

enactment of the NSA, one emergency medicine provider balance billed patients about 20 percent of 

the time, sometimes going to collections. The provider reported that this is no longer the case. Another 

noted that, before the NSA, many patients would be balance billed for out-of-network care, but the 

provider group would waive the charge if the patient complained. This group has not had any patient 

complaints about balance billing this year. Representatives for surgeons and anesthesiologists reported 

widespread compliance, prompting one informant to note that the potential for fines from the federal 

government “gets [providers’] attention.” 

Consumer advocates and employer representatives also say the law appears to be working as 

intended. One consumer group, which fielded a significant number of surprise billing complaints from 

consumers in past years, reported having not received one complaint about NSA-related surprise billing 

in 2022. Similarly, an employer coalition said that before the NSA, there was “enough noise to know 

there was a problem [with balance billing]; since then, we have no noise in this area.” 

Informants see reason for caution and close monitoring: concerns about consumer 

awareness, insurance literacy, and billing lags. 

One simple way to assess the impact of the NSA is to count the number of complaints that regulators 

and others receive. But that number is correlated to consumer awareness. It is difficult to assess how 

well consumers know and understand the protections available to them under the NSA. An employer 

representative pointed out that if employees are balance billed, they might not realize the bill is 

prohibited and thus may not seek help from insurance regulators or advocates. One insurer suggested 

that the NSA’s requirement that payors include a disclosure of NSA protections in each explanation of 

benefits has been useful in “informing their enrollees” of protections under the NSA. However, other 

informants questioned whether the law’s transparency and disclosure requirements—despite being 

“important” and “well-intentioned”—significantly increase consumer awareness, raising doubts that 

patients will read and retain the information. It would require a “savvy consumer” to discover a violation 

of the NSA and then proceed with a complaint, suggested one insurer. 

Another limiting factor in using complaints as a marker of NSA success is consumers’ lack of health 

coverage literacy, specifically a limited understanding of their cost-sharing obligations. One employer 

representative stressed that this “[makes] it more difficult for a consumer to know when they are facing 

legitimate cost sharing or inappropriate balance billing under the NSA.” Consumer advocates said the 

lack of health literacy is a significant ongoing problem for privately insured consumers, for whom 

insurance bills can prompt “fear and indignation.” Consumers often do not feel empowered to question 

bills they did not expect or do not understand. Even when consumers know they have a problem with 

their insurance or care, consumer advocates stressed, most do not file formal complaints. As a result, 

the few complaints that are received allow regulators “only ever to see the tip of the iceberg.” 
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Finally, multiple informants say the typical lag between when a service is rendered and when the 

patient receives the bill means balance billing cases will not show up immediately in complaint systems. 

One state official pointed out that if a consumer does not receive a questionable bill until months after 

the service was received, tries to resolve the billing problem, and then formally appeals the claim with 

the insurance carrier, regulators may not hear about a balance billing problem until long after it 

occurred. 

Providers and payors have taken significant steps to comply with the NSA. 

The law includes transparency and disclosure requirements for providers, facilities, and payors. For 

example, providers and facilities are required to share information about patients’ rights under the NSA 

directly with patients and display it on site and on their website. Similarly, payors must share this 

information with enrollees with each explanation of benefits sent to patients after they receive care, 

along with posting on the plan website. According to several stakeholders, meeting these requirements 

was not a “big lift,” although a hospital representative offered the caveat that preparing these materials 

was generally more challenging for small rural hospitals. 

Providers and payors have had to invest greater time and resources into coding, billing, and other 

operational processes needed to comply with the NSA. These back-office adjustments shifted how 

providers and billing companies prepare and submit bills and how insurers and third-party 

administrators process claims for NSA-applicable services. 

Providers have taken various steps to comply with the NSA’s consumer protections, the scope often 

depending on the importance of balance billing to pre-NSA revenue. Some physician groups described 

working closely with billing companies to “turn off” balance billing, while others did not balance bill 

before NSA and relied on existing processes. For example, one informant reported that some air 

ambulance companies had more recently transitioned their billing systems to identify NSA claims and 

limit patients’ responsibility to the applicable in-network copayment under their health plan. However, 

some informants noted that smaller provider groups may not have the resources to navigate NSA 

implementation. Consumers who did receive a balance bill in 2022 may have “slipped through the 

cracks” of billing algorithms—but most informants believed such occurrences were rare. 

For services covered by the NSA, plan enrollees’ financial responsibility is limited to the in-network 

cost-sharing amount. To flag NSA-related claims, payors reported making intensive technical updates to 

claims processing systems. For some, this process initially required manual claims adjudication to 

ensure all NSA-eligible claims were identified correctly. Payors reported that they have now largely 

succeeded in automating this system. After flagging NSA claims, payors send providers an explanation 

of payments that instructs them to write off the claim’s balance instead of balance billing the patient. In 

some cases, health plans appear to be relying heavily on vendors to manage these processes and comply 

with the NSA. 
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The NSA Help Desk is open for business, but there are opportunities for 

improvements. 

Federal informants said that inquiries that come to the NSA Help Desk from consumers and other 

stakeholders are reviewed and triaged to determine whether more information is needed and whether 

they should be handled internally at HHS or referred to another agency or to a state government. Cases 

that fall under HHS jurisdiction are investigated according to their circumstances. 

Cases related to self-funded plans are regularly transferred “in batches” electronically from HHS to 

the DOL, where benefit advisors provide further analysis and investigation. Similarly, federal 

informants noted that NSA-related cases related to the Federal Employees Health Benefits Program 

are transferred to staff at OPM for the same. 

Federal informants report significant interagency coordination to resolve NSA-related inquiries: 

“An interagency group meets regularly, just to make sure that if we’re all getting questions, we’re 

answering them consistently. If we’ve got interpretive questions, we can coordinate there.” One federal 

informant found the coordination an improvement over past efforts to monitor and enforce federal 

consumer protections in health insurance. 

States also play an important role in collecting and resolving consumer complaints related to the 

NSA. Two states that had their own state balance billing protections are handling complaints largely the 

same way they did before the NSA. For example, if a provider continues to pursue a consumer for an 

inappropriate balance bill even after being informed of the NSA’s requirements, state regulators will 

send a cease and desist letter with the option to take further legal action. Other states have the 

authority to enforce the NSA only for insurers, not providers. However, a regulator in one such state 

noted that when contacting insurers about a suspected violation, the insurers are often “proactively 

working with providers” to resolve the complaints. If needed, the regulator would then share any 

unresolved complaints with the federal government for further action against the provider. 

State-federal coordination with respect to monitoring and enforcement remains challenging. 

Although states reported that federal regulators have been available to answer technical questions 

about interpretation of the law, coordinating over enforcement of consumer protections has been more 

limited. First, state officials in two states were uncertain how best to share their state’s NSA-related 

complaints with the federal government. One state regulator pointed out that it was unclear how the 

state would do a “soft hand-off” if elevating a consumer complaint to HHS. 

Second, some state regulators suggested that nationwide data tracking how complaints are being 

resolved would be helpful. Though federal regulators are not doing so currently, they indicated a 

willingness to consider it in the future. 

Finally, some state officials pointed out that they do not hear back from federal regulators on cases 

they refer onto federal agencies. For example, most states refer consumers in self-funded employer 

plans to the DOL. One state official said that not knowing whether the consumer’s issue was resolved is 
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frustrating. The official sometimes feels the need to tell consumers enrolled in plans outside the state 

jurisdiction that if they “continue to have a problem, to reach back out” to the state. 

Informants see opportunities to expand the scope of NSA consumer protections. 

Informants broadly agreed that the NSA has successfully protected patients from the most pervasive 

forms of balance billing. Still, informants suggested that some critical services and settings are not 

covered by the NSA, and further legislative or regulatory action is needed. 

Most informants found ground ambulance services to be a notable omission in the NSA. A state 

regulator noted that consumers can expect to be balance billed for ground ambulance services “nine out 

of ten times, that’s just how it is.” Congress’s failure to include ground ambulance services in the scope 

of NSA protections can be attributed to a “mishmash” of state and local regulations and concerns about 

the fiscal impact on local governments that operate these services. One informant pointed out that 

regulatory complexity at the state level makes ground ambulance services “ripe for a little federal 

intervention.” The federal government recently announced the launch of an advisory committee 

required by the NSA that will be responsible for “reviewing options to improve the disclosure of charges 

and fees for ground ambulance services, better inform consumers of insurance options for such 

services, and protect consumers from balance billing.”17 

Several informants also described examples of consumers receiving balance bills for out-of-network 

lab work or imaging services, such as a CT scan, that they received during a visit with an in-network 

outpatient provider. Although such bills often come as a surprise to the patient, this type of situation is 

not covered by the NSA. 

Some areas warrant close monitoring for future regulatory action. 

Informants also noted that some services warrant close monitoring for balance billing and, if needed, 

further regulatory action. Despite the reported infrequent use of consent waivers, some informants 

believe that patients might still give up their protections without realizing the consequences of signing 

one. Consumer advocates said patients are presented with “stacks and stacks” of paper before a 

procedure and will “sign everything put in front of them.” Other informants said patients may sign them 

because they feel pressured to do so. If a patient refuses to sign the waiver, then the physician can 

refuse treatment. An informant noted that relying on providers to use their judgment about whether a 

patient is capable of signing without coercion is a situation like “leaving the fox in charge of the hen 

house.” 

Post-stabilization services after a medical emergency also warrant close monitoring for 

inappropriate balance billing. The NSA extends protections against balance billing for emergency 

services until a patient is stabilized and able to provide consent to receive additional services from a 

nonnetwork provider or facility or to be transferred to a network facility. One insurer noted that this 

particular area of protection is new—post-stabilization protections are generally unique to the federal 

law—making it an area to “keep an eye on.” 
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Informants also pointed to the need to closely monitor services not currently on the list of ancillary 

services for which providers are banned from requesting consent waivers. The NSA allows HHS to add 

to this list. Currently, providers of these ancillary services, such as those related to anesthesiology, 

pathology, and radiology, cannot seek a waiver from patients to allow balance billing. Two insurer 

informants pointed out that neuromonitoring services, used to monitor a patient’s nervous system 

during and after surgery, are “almost ancillary” but are not specified on the list. If providers of these 

services start to employ consent waivers, patients could be at risk for balance billing. 

Finally, several informants reported concerns that consumers are at risk for balance billing when 

seeking emergency services outside traditional emergency departments, including urgent care centers. 

An insurer said these are “one of the biggest opportunities for confusion” for consumers under the NSA 

but could not offer quantitative data of incidence. Currently, federal rules apply NSA protections only to 

urgent care centers licensed by states to provide emergency services, but few states do so.18 If balance 

billing increases at urgent care centers, the federal government may reconsider its regulatory approach 

to better protect consumers. 

The longer-term impact of the NSA on provider prices and networks is uncertain. 

Most informants assert that it is too early to understand the full impact of the law on provider prices 

and networks. Ongoing litigation, particularly challenges to the IDR process and calculation of the 

qualifying payment amount, has delayed the IDR process and left patterns of decisionmaking uncertain. 

CMS released its first report on the IDR process in December 2022 but deferred reporting on IDR 

payment determinations, information necessary to assess the NSA’s impact (HHS, DOL, and Treasury 

2022). 

PROVIDER PRICES 

Nearly all provider informants raised concerns about the payments they receive from plans, although 

one physician suggested that while a particular insurer is paying less, it is “not to the degree I was 

worried about.” Providers told us that some payors are lowering their standard reimbursement rates for 

out-of-network care. In some cases, providers may accept lower payments unhappily, but many are 

requesting negotiations with payors and are taking claims to the IDR process when negotiations fail. 

Payors typically rejected the notion that they are underpaying providers. They pointed to the high 

level of billed charges they receive for out-of-network claims. In the past, payors may have paid full 

charges for some claims to protect their enrollees; in those cases, they are now making lower 

payments—closer to the qualifying payment amount. Furthermore, they contended that providers are 

overwhelming the IDR process with excessive claims while litigating in an effort to tilt the process more 

in their favor. Payors raised concerns about the potential inflationary effect of high IDR awards on 

premiums, especially if providers prevail in court. But these effects may vary by state. 

NETWORKS 

Providers have raised concerns that the NSA will prompt payors to reduce their provider networks, 

especially if payors believe they can avoid contracting with higher-priced providers to pay prevailing 
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network rates.19 Providers cited instances in which payors dropped providers from networks or 

reopened contract negotiations in an attempt to lower in-network reimbursement rates. One hospital 

informant noted that she knew of threats to drop providers if rates were not lowered. 

But payors generally denied any systematic moves in that direction. In fact, some noted that they 

are seeking to bring into network providers that frequently dispute payments. 

Research on the impact of state surprise billing laws is mixed (Hoadley and Lucia 2022, 97). Some 

informants pointed to research suggesting that network access did not decrease after California’s state 

balance billing law was implemented.20 

POSSIBLE FUTURE IMPACTS 

Broadly speaking, stakeholders and regulators agreed that understanding the impact of the NSA on 

prices and networks will require several years of experience. In particular, any conclusions drawn 

before the IDR process is fully functional with discernible patterns of payment decisions would be 

premature. But any such patterns will not be clear until the litigation is resolved and the IDR entities 

integrate any new rules or standards required by the courts. Only then will payors and providers 

respond to decisionmaking patterns and fully assess the value of sending cases to IDR. 

Decisions by payors and providers on what initial payments to make and whether to invoke IDR will 

eventually influence payor-provider negotiations over in-network payment levels and network 

membership. Even so, the impact may not become clear until multiyear contracts come up for renewal. 

Furthermore, the impact may be focused more narrowly on the specialties most affected by surprise 

billing—especially emergency medicine, anesthesiology, radiology, and pathology—which could in turn 

limit the impact on overall health costs and plan premiums. 

Conclusion 
Based on structured interviews with federal and state regulators and a broad spectrum of stakeholders, 

the NSA appears to be protecting patients from the most pervasive forms of balance billing and getting 

consumers “out of the middle” of payment disputes between providers and payors. Providers, hospitals, 

and payors have taken critical steps to adjust operational processes to mitigate the risk of consumers 

receiving balance bills for services covered by the NSA. As a result, consumers pay only in-network cost 

sharing for those services. 

Although the limited evidence to date suggests that consumers are being well protected from 

balance billing in the situations covered by the NSA, some stakeholders remain concerned that gaps in 

the law can leave consumers with unexpected financial liability. The failure to include emergency 

ground ambulance services, in particular, means that many patients will continue to be balance billed for 

out-of-network services they had no choice but to accept. In addition, it is not yet clear how often 

providers are asking (and potentially coercing) patients to sign consent waivers that enable balance 

billing. The law may also need to be extended to certain ancillary services not currently covered, such as 

neuromonitoring, if evidence suggests that these providers are sending patients surprise medical bills. 
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The NSA also sought to help constrain the growth in health insurance premiums and to encourage 

broader provider networks. It is too early to assess the effect of the NSA on these issues. Federal and 

state policymakers need to monitor insurer and provider compliance and respond swiftly if new 

patterns of balance billing emerge. It is important for the federal government to begin collecting the 

data necessary to fulfill the law’s requirements in order to assess its effects on health costs, consumer 

access to services, plan provider networks, new patterns of vertical or horizonal integration among 

providers or plans, and provider relationships with private equity firms. 
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